An Objector’s Guide to Fracking:

The Planning System and High
Court Challenges
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An Introduction to the EPLS
The Environmental Planning and Litigation Service (EPLS) is a partnership between lawyers at
Leigh Day and specialist planning barristers, Landmark Chambers.
It provides free initial legal advice to individuals, community groups and NGOs seeking to
challenge the decisions of public bodies by way of Judicial Review (JR) or statutory appeals
against decision makers, such as those under the Planning Acts.
Environmental cases can cover a wide range of issues, including fracking proposals and the
exploratory stages leading up to it1.
Clients of the EPLS include Frack Free Balcombe Residents Association (FFBRA) and protestors at
Barton Moss in Lancashire.
The types of decisions that may be challengeable include the grant of planning permission
for fracking (or exploratory work) by a Local Planning Authority (LPA), a decision issued by the
Secretary of State following an appeal by a developer for a refusal of permission or the grant of a
permit from the Environment Agency (EA).
Environmental JRs are treated differently to other JRs. The UK is a Party to the Aarhus Convention,
which requires it to make special provision for environmental cases, particularly when it comes to
legal costs.
Unsuccessful claimants are only required to pay a proportion of the defendants’ legal costs (as
opposed to most or all of them in other cases) and the courts must provide swift injunctive relief
in order to protect the environment.
This Guide explains more about this process.
The EPLS has extensive experience of JR and environmental issues, including the planning system
and wildlife conservation.
On contacting the EPLS, your enquiry will be assessed by the team including expert barristers at
Landmark Chambers and Matrix.
If grounds for challenging a decision can be found, the team will then discuss your case and
funding options with you.

1 The recovery of shale gas, shale oil, coal bed methane and underground coal gasification are all included under the generic term “fracking”. It
should be noted that most planning applications to date (with the exception of some in Lancashire) have not explicitly referred to High Pressure
High Volume Hydralic Fracturing (HPHVF, or fracking). However, there is widespread concern that exploratory planning applications for shale oil/
gas will subsequently lead to applications for fracking
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CHAPTER 1:
Introduction

PHOTO COURTESY OF ROSEACRE AWARENESS GROUP

The process of fracking (or hydraulic fracturing) is a technique whereby a mixture of water, sand
and (often, but not always) chemical additives are pumped underground at high pressure to
extract gas and oil from rock, often shale.
Fracking has been developed over the last 60 years, largely in the US and Australia. However,
estimates that the total volume of gas in the Bowland-Hodder shale in northern England alone
could be some 1300 trillion cubic feet (central estimate2) have prompted the government to
“go all out for shale” in the belief that shale oil and gas has the potential to provide the UK with
greater energy security, growth and jobs.
The previous Coalition Government introduced several measures to develop the shale gas industry
in the UK. It established an Office of Unconventional Gas and Oil (OUGO) in December 2012 and
offered incentives to encourage investment in onshore oil and gas, including shale - would halve
the tax rate on early profits. Prior to this, in 2013, industry announced that local communities
would receive £100,00 when a test well is fracked - and a further 1 per cent of revenues if shale
gas is discvoered.

2 See British Geological Survey (BGS) and DECC estimates for areas of the UK available here: http://www.bgs.ac.uk/shalegas/
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In February 2015, the hastily promulgated Infrastructure Act received Royal Assent. Sections
43-48 of the Act3 include new rights of use for the purposes of exploiting petroleum or deep
geothermal energy at deep level (greater than 300m), without the need to notify the landowner
(unless further regulations are made in this regard). In January 2014, the previous Government
also welcomed a package of community benefits brought forward by the oil and gas industry.
Despite assurances that fracking is safe, there is widespread concern about the safety of fracking
and exploratory proposals. These concerns include:
• Groundwater contamination – if there are problems at the drilling site (or in transit),
contaminated water from fracking could spread into the groundwater and surrounding
environment, thus polluting ecosystems. The fracking process involves potentially toxic
chemicals at almost every stage. Injected fluid contains chemicals including hydrochloric
acid, the drilling process often involves muds containing chloride and the waste fluid –
which comes back up – contains potentially toxic minerals as well as low levels of naturally
occurring radioactive materials(or NORM4) from the rocks.
• Countryside blight - An analysis by Bloomberg New Energy Finance5 suggests that to
match what we get from the North Sea with fracking (about half our demand) would need
10-20,000 wells scattered across the countryside in clumps of 6-10 on so-called ‘drilling
pads’. Drilling pads are difficult to screen, often out of character with the surrounding
landscape and need servicing by trucks carrying chemicals, fracking fluid and waste fluids,
thereby putting a significant strain on small, country roads unused to the task. In addition
to wider countryside impacts, there may be implications for protected species such as bats
and birds, arising from the proximity of drilling rigs to nesting sites, roosting sites and flight
paths.
• Climate impacts – if we are to avoid the most catastrophic impacts of global climate
change, we need to cut energy waste and switch to clean renewable energy. The
International Energy Agency6 warns that most of the gas we’ve already found should stay in
the ground.
• Air Pollution - Studies of air quality near fracking sites have found unsafe levels of
contaminants in the air, including volatile organic compounds and hydrogen sulfide. These
pollutants potentially pose short-term and chronic health concerns for those who live, work
or attend school nearby. Oil and gas production sites have also been shown to contribute
significantly to increased levels of smog, even in rural areas7.

2 See: http://www.legislation.gov.uk/ukpga/2015/7/section/43/enacted
4 NORM frequently becomes TENORM (Technologically Enhanced Naturally Occuring Radioactive Material) as drilling chemnicals blend with
naturally occuring radioactive substances such as Radon
5 See: http://about.bnef.com/press-releases/uk-shale-gas-no-get-out-of-jail-free-card/
6 See: http://www.worldenergyoutlook.org/media/weowebsite/2013/energyclimatemap/RedrawingEnergyClimateMap.pdf
7 For further information on non-climate air impacts, please see the helpful brifeing by the Natural Resources Defense Council (NRDC) at: http://
www.nrdc.org/health/files/fracking-air-pollution-IB.pdf
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Licences themselves do not give consent for drilling or any other operations. The operator
needs the landowner’s and planning permission, which may require an Environmental Impact
Assessment (“EIA”). The developer will also need environmental permits (from the Environment
Agency, Natural Resources Wales, or the Scottish Environment Protection Agency). The
Environment Agency’s environmental permitting regulations cover:
• The protection of water resources, including groundwater (aquifers) as well as assessing and
approving the use of chemicals which form part of the hydraulic fracturing fluid;
• Treatment and disposal of mining waste produced during the borehole drilling and
hydraulic fracturing process;
• Treatment and management of any naturally occurring radioactive materials (NORM); and
• Disposal of waste gases through flaring.
The Environment Agency is also a statutory consultee in the planning process and provides local
mineral planning authorities (normally the county or unitary local authority) with advice on
the potential risks to the environment from individual gas exploration and extraction sites. The
operator must notify the Health and Safety Executive (“HSE”) of the well design and operation
plans at least 21 days before drilling is due to start. The HSE inspects the well design to ensure
that measures are in place to control major hazards to people from well-related activities and
accidents. The operator then seeks final consent from DECC.
A change in Government in 2015 is unlikely to reduce the number of proposals for fracking. All of
the major political parties (with the exception of the Green Party) support the inclusion of shale
gas in the UK energy mix, despite moratoriums agreed in other countries (such as France) and
widespread concerns about the development of a technology untested on a densely populated
country such as the UK.
Leigh Day and Landmark Chambers have therefore put together this Guide to support individuals,
community groups and NGOs in objecting to planning applications for fracking (including
exploratory stages) and challenging the decisions of Local Planning Authorities and other bodies
in the High Court. The Guide also provides links to useful reference materials and contacts for the
main groups opposing fracking at national and local levels.
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CHAPTER 2:
An Overview of Fracking and the Planning Process
• There are six main stages in the fracking process: identification, exploration, appraisal or
testing, initial development, full development and production and abandonment.
• There is no one consent required for fracking. Developers must first obtain a Petroleum
Exploration and Development Licence (“PEDL”) from DECC and permission from the
landowner to access the drilling area.
• The developer then seeks planning permission from the relevant Mineral Planning Authority
(“MPA”). Planning permission is required for each stage of the fracking process (exploration,
appraisal and production).
• An environmental permit is required from the Environment Agency where fluids containing
pollutants are injected into rock formations. The permitting process covers the risks of
discharge to the surface or groundwater, the treatment of radioactive materials and waste
treatment and storage.
• Health and Safety Executive (“HSE”) approval is required for the proposed design of the well
site to ensure that major accident hazard risks to people from well and well related activities
are properly controlled.
• On completion of the above procedures, DECC provides consent under the Petroleum
(Production) (Landward Areas) Regulations.
• The steps outlined above must be repeated at each exploratory stage of a site’s
development and before the site goes into production.
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(i) Shale Gas
Shale gas is a natural gas, composed predominantly of methane, which is trapped in shale rock
formations that are located deep under the earth’s surface. Shale is a fine-grained sand that
consists of flakes of clay minerals and fragments of other minerals. The gas is located either
within the rock pores, on the surface of the rock or in the gaps between the rocks, known as the
fractures of the rock.
In methods of conventional extraction, the gas or oil extraction will flow through a permeable
rock formation and one well can drain a large area. By contrast, gas is of low permeability,
which means that gas does not easily flow through the rock and cannot easily be extracted. A
specialised extraction process is therefore required to extract the gas from the rocks. As a result,
shale gas is classed as an “unconventional gas”.
Recent estimates have indicated that the UK has between 20 and 40 trillion cubic feet (tcf)
of economically recoverable onshore shale gas reserves. Hydraulic fracturing, or fracking, is a
technique designed to recover shale gas from shale rock.
(ii) Fracking
The process of fracking involves drilling a well underground and pumping a mixture of water with
sand and chemical additives (known as slickwater)10 under high pressure down a borehole into the
rock. This creates fractures in the rock and the sand helps to keep the fissures open so that gas can
flow into the well Five to seven million gallons of slickwater are often used in fracking operations.
The area where a well is drilled is called a well pad. Well pads are normally 7,000 sqm in size, and
will include the drilling rig, associated equipment, piping and storage, together with ancillary
facilities such as mobile offices. A well pad of this size will normally support up to 10 wells
spread out across the site area. In the Fylde area of Lancashire, for example, local objectors are
anticipating 40+ wells drilled at different depths and angles at two drilling pad sites. In addition
to these two sites, the developer has applied for planning permissions in two further applications
for a further 184 sites.
The fracking process can be carried out by drilling vertically or, more commonly, horizontally into
the rock layer. The fractures will typically extend to a minimum of 100m away from the well.
There are six main stages involved in the fracking process: identification, exploration, appraisal or
testing, initial development, full development and production and abandonment.
• In the identification stage, the development will identify areas within a project area
thought to be suitable for shale gas exploration. The developer will also seek to secure the
relevant exploration and exploitation rights, which are set out in further detail below.
• In the exploration phase, the developer will identify the locations within the project area
that have the highest potential for shale gas exploitation. This will involve seismic surveys
10

These can include toxic and/or carcinogenic chemicals such as hydrochloric acid, biocides and hydroxides.
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and the drilling of a small number of wells, sometimes with a small number of lateral
extensions to establish whether shale gas is present in the rocks and in what quantity.
• Appraisal or testing takes place when the existence of oil or gas has been established but
further tests are required to determine the commercial viability of the deposits. This can
involve undertaking further fracking procedures and additional seismic tests. At this stage,
different well designs will also be tested.
• At the initial development phase, the developer will drill the first few production wells and
the construction of the necessary infrastructure will be undertaken.
• In the full development and production phase, once the economic viability of a
development site has been determined, detailed planning and engineering work will take
place and a number of wells will be drilled across the areas for which a licence has been
granted. Horizontal drilling allows for fracking to be undertaken in several directions from
a single well bore and often at a significant distance from the well bore. This stage requires
significant additional infrastructure including pipelines, processing plants and compressor
stations. Thousands of wells can be built in a particular region.
• Once the operations at a well site have been completed, the site must be abandoned. This
involves sealing the well and undertaking work to restore the surrounding area in accordance
with licence terms and planning permission conditions.

WELL

Water table

FISSURE

Gas flows out
WATER, SAND
AND CHEMICALS

Shale

WATER, SAND
AND CHEMICALS
INJECTED INTO WELL

Gas flows out
Shale
HYDRAULIC
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Shale gas activity in the UK is in the exploration stage. It has been at this stage since 13th
December 2012, when the Secretary of State for Energy and Climate Change announced that
exploratory fracking for shale gas could resume in the UK, after a temporary moratorium following
seismic tremors during fracking operations at Preese Hall near Blackpool in April and May 2011.

The main stages in the consent process
There is no one consent required for fracking. The main stages in the consent process are set out
below. Instead, fracking is subject to a number of regulatory regimes and developers are required
to obtain a series of licences and consents, which are not governed by a single body. A number of
these consents will be required at each stage in the fracking process (e.g. exploration, appraisal
and production).

Petroleum Exploration and Development Licence
Developers are required to obtain a petroleum exploration and development licence (“PEDL”)
issued under section 3 of the Petroleum Act 1998. A PEDL is granted by the Department of Energy
and Climate Change (“DECC”). This grants exclusivity to operators in the licence area to carry out
DECC issues PEDL to operator
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Agree plan for site restoration
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Information used from Onshore Oil and Gas exploration in the UK: regulation and best practice https://www.gov.uk/government/publications/regulatory-roadmap-onshore-oil-and-gas-exploration-in-the-uk-regulation-and-best-practice
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a range of exploration activities, including exploration and development of unconventional gas,
such as shale gas.
The licences, however, do not give consent for drilling or any other operations. This is subject to
obtaining the necessary drilling/development consents and planning permission.
DECC issues PEDLs during yearly licence rounds. The award is discretionary. Developers must be
able to demonstrate appropriate financial, technical and environmental capabilities to exploit the
areas safety and effectively.

Access rights from landowners
When an operator intends to drill an exploration well, it must obtain permission from the
landowner by negotiating access for the drilling area and the surface under which any drilling
extends. The developer will need to either purchase the freehold of the site, or to obtain a right of
access over all or part of the site (either through a lease or licence). Often the minerals under the
property will be in separate ownership from the surface freehold, requiring multiple consents.
However, sections 43 to 48 of the Infrastructure Act now allows developers to drill without the
permission of landowners in deep-level land which is at least 300 metres below the surface.
These sections came into force on 12th April 2015. There is no statutory right to compensation.
However, petroleum companies have voluntarily undertaken to make payments of £20,000 for
each horizontal well which extends to more than 200 metres.
Nevertheless, outside of these limits, land ownership issues can still prevent fracking development
going ahead. If a fracking project requires the developer to drill horizontally under someone else’s
land that person must give consent. Otherwise, it will amount to trespass. This will prevent the
project going ahead, even if it has all of the necessary planning consents and permits.

Planning Permission
The developer will also need to seek planning permission under the Town and Country Planning
Act 1990 (“the 1990 Act”) from the Mineral Planning Authority (“MPA”) in the area in which the
drilling site is located. The MPA is often the County Council for the area. Planning permission is
required for each stage of the fracking process (i.e. exploration, appraisal and production). This
stage is dealt with in more detail below (under the heading “How Planning Decisions are made”).

12

Environmental Permit
An environmental permit is required from the Environment Agency (“EA”) to carry out exploration
under the Environmental Permitting (England and Wales) Regulations 2010. Such a permit is
required where fluids containing pollutants are injected into rock formations. The developer must
specify the type and concentration of pollutants that are contained in the fluids in its application
for a permit. The permit will address a number of the risks contained in the exploration process
including discharge to the surface or groundwater, the treatment of radioactive materials and
waste treatment and storage.
When the EA receives an application for a permit it will place it on a pubic register. It will then
consult the public before it issues the permit. The length of time for the consultation can vary
between 4 and 12 weeks. This will depend on the complexity of the application. The application
will be publicised through local media, the EA’s website and targeted emails.
Comments from consultees will be taken into account when determining the application.

Health and Safety Executive consent
Approval of the Health and Safety Executive (“HSE”) is required for the proposed design of the
well site. The HSE must be notified of the well design and operation plans to ensure that major
accident hazard risks to people from well and well related activities are properly controlled. The
HSE will serve an improvement notice requiring modification to the plans if it is not satisfied with
the well design. The HSE also oversees the safety of the site and that safe working practices are
followed on-site pursuant to the Health and Safety at Work Etc Act 1974, and regulations made
under that Act. These regulations include:
The Borehole Site and Operations Regulations 1995, which are concerned primarily with the
health and safety management of a site.
The Offshore Installations and Wells (Design and Construction etc) Regulations 1996, which
applies to onshore and offshore wells which are drilled with a view to the extraction of petroleum.

Consent under the Radioactive Substances Act 1993
Where not addressed in the environmental permit, a developer is required to demonstrate to the
EA that the radioactive materials contained in the flowback water occurring from the exploration
of shale gas fall below certain thresholds in accordance with the Radioactive Substances Act
1993. If the thresholds are exceeded, the developer will require consent to be issued under the
1993 Act.

DECC Consent
Finally, the consent of DECC is required under the Petroleum (Production) (Landward Areas)
Regulations. DECC will give consent to drill provided that: (i) the MPA has granted planning
13

permission to drill and the relevant planning permissions have been discharged (ii) all the
necessary permits from the EA are in place (iii) the HSE has had notice of, and is satisfied with,
the well design. In addition, developers must submit a Fracking Plan to DECC. This must address
the risk of induced seismicity. DECC will only grant consent if it is satisfied that the Fracking Plan
is robust.
The steps outlined above must be repeated at each exploratory stage of a site’s development and
before the site goes into production.
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CHAPTER 3:
How Planning Decisions are made
• Planning permission is required from the relevant MPA for each stage of the fracking process
under the Town and Country Planning Act 1990.
• There are two main types of planning application. A detailed planning application will
include specific details of location and design. An application for outline planning
permission tests whether the principle of development of an area of land is acceptable.
• All planning applications are recorded on a searchable public database. Owners and
occupiers of the land directly affected by the application are notified and it is publicised to
the local community. The public are given at least 14 days to comment.
• The MPA then decides whether an Environmental Impact Assessment (EIA) is required based
on the likely environmental effects of the operation (see Chapter 5).
• The Planning Officer responsible for advising the MPA’s Planning Committee prepares an
Officer’s Report. The report considers the application, consultation responses, and relevant
planning policy and makes a (non-binding) recommendation to the planning committee.
• The MPA must decide minor planning applications within 8 weeks and major applications
(requiring an EIA) within 16 weeks. The committee can refuse the application, grant
planning permission, or defer the application. Any planning permission will usually be
granted subject to conditions and a section 106 agreement.
• If a planning application is refused, the applicant has up to six months to lodge an appeal.
Third parties do not have a right to appeal. Instead, the remedy to challenge the MPA’s
decision to grant planning permission is by way of Judicial Review (see Chapter 7).
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Planning applications have to be made whenever someone wants to develop land: for houses,
shops, or wind farms development occurs whenever there is a material change in the use of land
or when building or engineering operations are carried out on, over or under the land. There are a
number of different stages in the exploration of shale gas, many of which constitute development
(such as exploratory digging or hydraulic fracturing itself).
Therefore, planning permission is required under the Town and Country Planning Act 1990 for
each of the stages in the fracking process. For example, if an operator wants to drill additional
wells or develop a site into production they will need specific planning permission for those
activities, and cannot rely on a planning permission grant for the exploratory stage.
As set out above, in England and Wales permission is granted by the MPA for the area in which the
drilling site is located. The MPA is normally the County Council for the area.

A Simplistic Timeline:
Pre-application
Often, developers and the MPA will meet pre-application to discuss potential issues involved with
the development of a site for fracking. These meetings are not allowed to involve the council
formally indicating whether or not the fracking application will be approved, but it allows changes
to be made by the developer in light of the Council’s initial views before too many costs have been
incurred.
If you are concerned that meetings have happened regarding potential fracking in your
community, the first step is to ask the planning department at the MPA. If they refuse to tell you,
or to provide details, you can submit a request for information under the Freedom of Information
Act 2000 and/or the Environmental Information Regulations 2004.

Application Stage
An application for planning permission is made by a form that can be filled in online or by post
and sent to the local planning authority. It involves a fee and submission of legal documents
which notify those who are affected. The form is validated by the council and recorded on the
planning register, a searchable public database.
The application will be accompanied by a number of supporting documents. The most important
will be the Design and Access Statement (which sets out the overall design of the site) and the
Planning Statement (which sets out how the project meets the relevant planning policies). Other
more specialist documents, such as the Transport Statement, or Noise Assessment, will form the
basis for an objection on those grounds
There are two main types of planning application. The first is a detailed planning application. This
will include specific details of location and design.
16

The second type is an application for outline planning permission. An outline application tests
whether the principle of development of an area of land would be acceptable. The detail of that
development is then applied for later through a series of reserved matters applications, dealing
with issues of detail such as design, siting and access before significant costs have been incurred.

Publicity and notification
The procedure used to determine applications is set out in the 1990 Act and the Town and
Country Planning (Development Management Procedure) (England) Order 2010 (SI 2010/2184)
(“the 2010 Order”).
First, owners and occupiers of the land directly affected by the fracking application must be
notified. The 2010 Order and Section 62A of the Applications (England) (Amendment No. 2)
Order 2013, which came into force from 13 January 2014, changed the way in which tenants and
landowners are notified of applications for onshore oil and gas development in England. Whereas
previously a developer was required to serve notice on individual owners and tenants in cases
where underground works were taking place under their land, that requirement has now been
removed. Notice must still be served directly on owners only where above ground area works are
also proposed.
Second, the application must be publicised to the local community. The MPA has a duty to
advertise applications: on the site itself, on their website, and in a local newspaper. There is no
obligation for local meetings to be held, but some developers do prefer to hold public meetings
to discuss their proposal. The public must be given at least 14 days to comment on a fracking
application. All consultation responses must be submitted in writing: either on paper or
electronically. Despite the official deadline, the MPA is obliged to take consultation responses into
account right up until the point that the decision is made.

Environmental Impact Assessment (“EIA”)
Once it has validated the application, the MPA must decide whether or not a detailed EIA is
required based on the likely environmental effects of the operation. The Infrastructure Act 2015
requires that the environmental impact of the [fracking] development, which includes the relevant
well, has been taken into account by the local planning authority. This is dealt with in more detail
below (under the heading “EIA”).

Planning Officer’s Report
This is a key document. It considers the application, the consultation responses, and the relevant
planning policy. It then makes a recommendation to the planning committee as to how it should
determine the planning application. The Officer’s Report is important, however it is not binding on
the Committee who can reject the Officer’s recommendations.
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The Decision
A decision on minor planning applications must be made within 8 weeks, for major applications,
requiring an EIA, the decision must be made within 16 weeks.
The MPA’s decision as to whether planning permission should be granted will be taken in
accordance with the relevant policies set out in the National Planning Policy Framework (“the
NPPF”) and the Planning Practice Guidance (“PPG”). In addition, planning authorities will often
have a section on mineral extraction in their local plan, which will set out the criteria by which
decisions on planning applications will be made in the local area. The local plan may identify
sites in an area which the MPA considers are suitable for shale gas extraction. This is considered
in more detail below (under the heading “Planning Policy and Key Arguments”).
When a decision is made, there are three possible options. The committee can refuse the
application, grant planning permission, or defer the application for more time. If planning
permission is granted it will almost certainly be granted subject to conditions and a section 106
agreement. These impose limitations on the grant of planning permission, for example limitations
on the hours of work, number of vehicle movements permitted per hour etc.

Challenging the decision
If a planning application is refused, the applicant has up to six months to lodge an appeal. The
Planning Inspectorate will hear the appeal through a public inquiry, a hearing or through written
representations.
Planning appeals should be publicised by the local authority, and members of the public with an
interest (third parties) have a right to either appear at the inquiry or hearing or to submit written
representations.
Third parties do not have a right to appeal, though, on the approval of a planning application.
Instead, the remedy to challenge the MPA’s decision to grant planning permission is judicial
review. This is considered below (under the heading “Challenging Decisions in the High Court”).
An alternative to judicial review would be to contact the local government ombudsman, who has
the ability to investigate decisions and deliver judgments of maladministration. However, they
cannot overturn planning decisions.
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CHAPTER 4:
Planning policy and key arguments
• To defeat a fracking application, you will need to show that the amount of gas to be
produced, and the benefits of the project, have been overstated and/or there will be
significant harm to the landscape and local amenity.
• The Planning and Compulsory Purchase Act 2004 requires planning applications to be
determined in accordance with the development plan unless material considerations
indicate otherwise.
• The Infrastructure Act 2015 prohibits fracking in “protected groundwater source areas” or
“other protected areas” (the latter yet to be defined).
• Special procedures apply if the proposal affects sites protected under EU law (the Habitats
and Wild Birds Directives). Planning permission can only be granted if the MPA is confident
that the proposed development will not adversely affect the integrity of the European site.
Special policies also apply in relation to the Green Belt, National Parks and AONBs.
• The relevant development plans (usually called the “Minerals and Waste Core Strategy” or
a “Minerals and Waste Local Plan”) rarely address fracking as it is a relatively new form of
development.
• The NPPF is a key document. Paragraph 144 confirms the MPA must give “great weight” to
the benefits of mineral extraction. You must therefore show that fracking will also result
in harm, and that this harm should also be given “great weight”. The main types of harm
include amenity harm, damage to National Parks and/or AONBs and/or human health and
safety.
In order to defeat a planning application for fracking, it will be necessary to persuade the
planning officer and then the Planning Committee of the MPA that the application should not be
granted planning permission.
Often the key issue in a fracking planning application will be the balance between “sustainable
energy” and the preservation of the surrounding countryside. Applicants will seek to demonstrate
that the need for energy outweighs the cost to the landscape and local amenity. Therefore, to
defeat a fracking application it will be necessary to show either that (i) the amount of gas to be
produced, and the benefits of the project, have been overstated and/or (ii) there will be significant
harm to the landscape and local amenity.
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The test for whether or not to grant planning permission is set out in section 38(6) of the Planning
and Compulsory Purchase Act 2004 (“the 2004 Act”). This states that an application for planning
permission should be determined in accordance with the development plan unless material
considerations indicate otherwise.
However, before turning to the test in section 38(6) of the 2004 Act, it is first necessary to
consider whether there are statutory limits on fracking in the area in question.

Statutory limits on fracking
Before the Infrastructure Act 2015 came into force, an Environmental Audit Committee11 Report
called for another moratorium on fracking, on the basis that fracking was incompatible with the
UK’s climate change targets and posed substantial environmental and health risks.
This argument was rejected. Instead, a number of amendments were inserted into the
Infrastructure Bill (as it then was) to prevent fracking in Areas of Outstanding Natural Beauty
(“AONBs”), National Parks, Sites of Special Scientific Interest (“SSSI”) and Groundwater Special
Protection Zones (GSPZ).
These provisions were watered down in the final Infrastructure Act. The final Act states that
fracking shall not take place within “protected groundwater source areas” or “other protected
areas”. However, these areas are yet to be defined. They must be defined through regulations by
31st July 2015. Until that date there is no moratorium on fracking in any area in the UK.
It is also worth checking whether the proposed site falls into an area that is protected under
European environmental legislation (primarily the Habitats Directive), or whether the fracking
project will indirectly affect one of these areas. These areas are known as Special Areas of
Conservation and Special Protection Areas.
“These areas are protected under the Habitats Directive, and require the MPA to undertake
a process similar to EIA. This requires a habitats regulation screening exercise to determine
whether likely significant effects on the European protected site can be excluded and, if not,
an appropriate assessment must be carried out. The process of conducting an Appropriate
Assessment (AA) is similar to the process of producing an Environmental Statement (ES), except
that the objective of the evaluation is to determine the potential effects of the proposal on the
features of the European site for which it has been designated as opposed to the environment
more generally).”
However, under the Habitats Directive, planning permission can only be granted if the MPA is
confident that the proposed development will not adversely affect the integrity of the European
site. This offers significantly more protection than the EIA Regulations. This is because the EIA
11The EAC is a House of Commons Select Committee. Its remit is to consider the extent to which the policies and programmes of government
departments and non-departmental public bodies contribute to environmental protection and sustainable development, and to audit their
performance against sustainable development and environmental protection targets. More information about the report can be found here:
http://www.parliament.uk/business/committees/committees-a-z/commons-select/environmental-audit-committee/news/govt-responseenvironmental-risks-fracking/
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Regulations simply provide a process for determining the environmental effects of a project.
However, they do not prescribe an outcome if the environmental effects are significant.
On the other hand, if a fracking project will adversely affect the integrity of a site protected under
the Habitats Directive, then permission must be refused, regardless of any other considerations.

The development plan
Assuming that (i) the site is not in a protected area as set out under the Infrastructure Act,
and (ii) the proposal will not adversely affect the integrity of protected European Sites, then
the starting point for determining fracking planning applications is the development plan. The
development plan for minerals and waste development will normally be in a separate document
known as a “Minerals and Waste Core Strategy” or a “Minerals and Waste Local Plan”.
However, as a relatively new form of development, fracking is not covered by the majority of
development plans (unless the plan has been adopted in the last 5 years). Therefore, there may
not be clear criteria in the development plan against which to measure fracking proposals.
It is also very unlikely that the development plan will specify particular locations as being
suitable for fracking. Nevertheless, the plan may mention other forms of drilling or sustainable
resource extraction (for example, hydrocarbon extraction), which should be taken into
consideration, and which the MPA may apply by analogy.
The development plan will offer protection to areas of particular environmental sensitivity. These
are primarily (i) the Green Belt (ii) National Parks and (iii) AONBs. Therefore, the first stage is to
check whether the proposals are in or near one of these areas. If it is, it will be necessary to show
that the development fails to meet the policy tests for those areas, as set out in the development
plan.
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National Parks and AONBs are likely to offer more protection than sites in the Green Belt. This
is because paragraph 90 of the NPPF provides that mineral extraction is not inappropriate
development in the Green Belt. In Europa Oil and Gas Ltd v SSCLG [2013] EWHC 2643 (Admin), the
High Court held that a proposed development involving exploratory drilling for gas in Surrey was
“mineral extraction” for the purposes of paragraph 90 and the Green Belt policies.
This meant it was not inappropriate development, and there was no need for the developer
to demonstrate that there were “very special circumstances” justifying the grant of planning
permission in the Green Belt.
Nevertheless, it may be possible to argue that the development associated with fracking (for
example, any ancillary buildings) is inappropriate development. This would mean that the developer
will need to show that “very special circumstances” exist before planning permission will be granted.

Policies in the NPPF and PPG
The NPPF is a key document.
If the development plan was adopted after the NPPF was published (2012), then the plan is very
likely to adopt the policies in the NPPF (and which are considered in detail below).
If the plan was adopted before the NPPF, and this will be the case for the majority of plans, then
the weight to be attached to policies in the development plan will be affected by the consistency
of these polices with the NPPF. The greater the consistency between the development plan policies
and the NPPF policies, the greater the weight that will be attached to the development plan.
Therefore, in reality, the NPPF will often be the starting point for determining fracking planning
applications.
Minerals planning policy is set out in paragraphs 142-149 of the National Planning Policy
Framework (NPPF). Paragraph 144 is particularly important as it addresses planning decisionmaking. So far as fracking is concerned, it states that local authorities should:
a) “give great weight to the benefits of the mineral extraction, including to the economy”;
b) “as far as is practical, provide for the maintenance of landbanks of non- energy minerals
from outside National Parks, the Broads, Areas of Outstanding Natural Beauty and World
Heritage sites, Scheduled Monuments and Conservation Areas”;
c) “ensure, in granting planning permission for mineral development, that there are no
unacceptable adverse impacts on the natural and historic environment, human health
or aviation safety, and take into account the cumulative effect of multiple impacts from
individual sites and/or from a number of sites in a locality”;
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d) “ensure that any unavoidable noise, dust and particle emissions and any blasting
vibrations are controlled, mitigated or removed at source, and establish appropriate noise
limits for extraction in proximity to noise sensitive properties”;
e) “provide for restoration and aftercare at the earliest opportunity to be carried out to
high environmental standards, through the application of appropriate conditions, where
necessary. Bonds or other financial guarantees to underpin planning conditions should only
be sought in exceptional circumstances”.
Paragraph 144 will often be the starting point for planning decision making.
The paragraph makes clear that the MPA must give “great weight” to the benefits of mineral
extraction. This is also supported by paragraph 142 of the NPPF, which states that mineral
extraction which addresses a recognised need for energy is supported. The challenge for objectors
will be to show that “great weight” should also be given to the harm caused by a fracking project.
Therefore, it will be necessary for objectors to show that the fracking project will also result in
harm, and to persuade that this harm should also be given “great weight”. There are three main
areas in which harm can be demonstrated.

1. Amenity Harm
The starting point will be to address the matters set out in bullets (c) and (d) in paragraph 144 of
the NPPF (as set out above), and to show that the project will have an adverse effect on the issues
mentioned, and that this harm should also be given great weight. In particular, point (d) is an
area that third party objectors can provide useful evidence – as to the likely impact of noise, dust,
and emissions on the local community.
In assessing the amenity impact of a fracking project, it is necessary to consider the Technical
Guidance document on minerals which was published with the NPPF in March 2012.
This document deals with the issues relating to mineral extraction in close proximity to
communities, and requires the developer to produce a programme of works which shows
the impact on the community over the life of the development. It establishes a basis for the
assessment of dust emissions.
It also imposes a specific noise limit for minerals extractions; a control which is absent from the
NPPF for other forms of development.
Therefore, it will be useful for objectors to double check that the developer has produced this
programme of works, as required by the Technical Guidance; to scrutinise it to ensure that it
accurately assesses the impact on the local community; and to check whether the noise levels
from the proposed development exceed those permitted in the Technical Guidance document.
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2. Protection to National Parks and AONBs
One of the problems with fracking is that the areas targeted for drilling often coincide with
national parks, or areas of natural beauty.
Paragraphs 115 and 116 of the NPPF address development in these areas. They state as follows:
115. Great weight should be given to conserving landscape and scenic beauty in National
Parks, the Broads and Areas of Outstanding Natural Beauty, which have the highest status
of protection in relation to landscape and scenic beauty. The conservation of wildlife and
cultural heritage are important considerations in all these areas, and should be given great
weight in National Parks and the Broads.
116. Planning permission should be refused for major developments in these designated
areas except in exceptional circumstances and where it can be demonstrated they are in the
public interest. Consideration of such applications should include an assessment of:
• the need for the development, including in terms of any national considerations, and
the impact of permitting it, or refusing it, upon the local economy;
• the cost of, and scope for, developing elsewhere outside the designated area, or
meeting the need for it in some other way; and
• any detrimental effect on the environment, the landscape and recreational
opportunities, and the extent to which that could be moderated.”

PHOTO COURTESY OF PETER EDMONDS
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It will be clear from the above that if the fracking project takes place in an AONB or National Park,
and you can show that the project will cause harm to the AONB or Nationa Park (for example,
because of its visual impact), then “great weight” will be attached to this harm by virtue of
paragraph 115 of the NPPF.
In addition, it is significantly harder to obtain planning permission for development in National
Parks or AONBs if the development is “major development”.
Paragraph 5 of the Planning Practice Guidance: Natural Environment, clarifies that a “major
development” is for the decision maker to decide, taking into account; “the proposal in question
and the local context”. It can be argued that fracking, even at the exploratory stage, is a major
project given the (i) visual impact (ii) level of likely vehicle movements (iii) importance to the
local economy etc.
The exact argument to be used will turn on the facts of each case. It will be easier to argue that
an application is “major development” if it is also EIA development (since there will have been an
assessment at the screening stage that the development is likely to have a significant effect on
the environment).
If a fracking project is “major development” in a National Park or AONB, it should be refused
unless one of the exceptions applies. This overlaps to some extent with issues raised earlier
about noise, pollution etc, however the exceptions in paragraph 116 also require consideration of
whether the need can be met elsewhere.
It might be possible to argue that the fracking project could be sited outside of the National Park/
AONB and still achieve the same benefits. Of course, this may well require expert evidence.
Even if the MPA does not accept that the development is major development, this does not
reduce the protection that the NPPF affords to National Parks and AONBs. As the PPG states: “The

Framework is clear that great weight should be given to conserving landscape and scenic beauty
in these designated areas irrespective of whether the policy in paragraph 116 is applicable”.

3. Safety
Objections could also focus on the issue of safety. Using the language of paragraph 144 of the
NPPF, it could be argued that there will be “unacceptable adverse impacts on…human health”
A number of the risks associated with fracking are not settled. In particular, there appears
to be a consensus that seismicity is possible, as happened in Lancashire. The independent
report commissioned by DECC into the seismicity in Lancashire accepted a degree of empirical
uncertainty stating that: “We believe it is not possible to state categorically that no further

earthquakes will be experienced during a similar treatment in a nearby well. The analyses failed
to identify a causative fault, and detailed knowledge of faulting in the basin is poor.”
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If safety is raised as a concern, it is important to bear in mind the following advice in the Practice
Guidance:
There exist a number of issues which are covered by other regulatory regimes and minerals
planning authorities should assume that these regimes will operate effectively. Whilst these
issues may be put before minerals planning authorities, they should not need to carry out their
own assessment as they can rely on the assessment of other regulatory bodies. However, before
granting planning permission they will need to be satisfied that these issues can or will be
adequately addressed by taking the advice from the relevant regulatory body:
• Mitigation of seismic risks – the Department of Energy and Climate Change is responsible
for controls, usually through the licence consent regime, to mitigate seismic risks. Seismic
assessment of the geology of the area to establish the geological conditions, risk of seismic
activity and mitigation measures to put in place is required by the Department of Energy
and Climate Change for all hydraulic fracturing processes.
The effect is that the planning committee can consider safety concerns, but are not bound to if
hey reach the view that they will be fully addressed by DECC before granting consent.

26

Other material considerations
Besides the policies in the development plan and NPPF, objectors can put in evidence on
any material planning consideration, and this must be taken into account by the MPA. The
Government, in the PPG, lists the following as some “principal issues” for consideration for
minerals development. This provides a useful checklist for objections:
1.

noise associated with the operation

2.

dust;

3.

air quality;

4.

lighting;

5.

visual impact on the local and wider landscape;

6.

landscape character;

7.

archaeological and heritage features;

8.

traffic;

9.

risk of contamination to land;

10.

soil resources;

11.

geological structure;

12.

impact on best and most versatile agricultural land;

13.

blast vibration;

14.

flood risk;

15.

land stability/subsidence;

16.

internationally, nationally or locally designated wildlife sites, protected habitats and
species, and ecological networks;

17.

impacts on nationally protected landscapes (National Parks, the Broads and Areas of
Outstanding Natural Beauty);

18.

nationally protected geological and geo-morphological sites and features;

19.

site restoration and aftercare;

20.

surface and, in some cases, ground water issues;

21.

water abstraction.

It should be noted that certain types of issue have been held by the courts not to be material
considerations. These include issues such as loss of property value, loss of view and the level
of opposition to the principle of development – representations on these issues will not be
considered when a planning decision is taken.
Finally, in relation to site restoration and aftercare, section 44 of the Infrastructure Act takes
away the liability of the landowner for any loss or damage caused through exercise of the right
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of use. The Campaign for the Protection of Rural England has pointed out that there should be
no exposure to the taxpayer for any restoration costs by the local planning authority securing
and upfront financial guarantee from the operator sufficient to cover them (e.g. through a
bond, covenant or managment agreement). However, the duty on LPAs under section 50 of the
Infrastructure Act 2015 is weak as they simply have to consider whether to impose a restoration
condition.
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CHAPTER 5:
Regulatory Steps Subsequent to Planning Permission
• An operator will typically need to obtain a Mining Waste Permit, a Radioactive Substances
Permit and possibly a Groundwater Permit from the Environment Agency alongside planning
permission before it can commence operations.
• Applications for a Mining Waste Permit must include a waste management plan and
preventive measures to minimise environmental impact.
• The EA will grant a radioactive substances permit if it is satisfied that the public’s exposure
to ionising radiation is kept as low as reasonably achievable and that the sum of the doses
resulting from the exposure of the public to ionising radiation does not exceed prescribed levels.
• A groundwater permit will be necessary if hydraulic fracturing takes place in a borehole
that passes through groundwater and the EA is not satisfied that groundwater is
otherwise protected.
• The processing of permit applications can take several months. The EA must have regard to
statutory guidance and ensure effective public participation by informing and consulting the
public during the permitting process. All permit applications are entered on a public register.
• Once an operator has been granted the necessary permits, HSE approval is needed before
they are able to commence fracking activities. The HSE’s key concern is to ensure that major
accident hazard risks to people from well and well related activities are properly controlled.
• The public may be able to challenge the granting of the necessary permits from the EA and/
or approval from the HSE by way of judicial review.

The permitting process
Once an operator has been granted planning permission, it still needs to acquire permits from the
EA before it can commence operations. Most fracking operations require at least two permits: a
Mining Waste Permit, and a Radioactive Substances Permit.
Some will also need a Groundwater Permit. The requirement for, and granting of, permits is
governed by the Environmental Permitting (England and Wales) Regulations 2010 (‘EPR’) .
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Regulation 8 of the EPR defines regulated facilities, which include mining waste operations,
radioactive substances activity, and groundwater activity. By Regulation 12, a person must not
operate a regulated facility without an environmental permit. Thus anyone wishing to undertake
those activities – i.e. anyone wishing to undertake fracking activity – must apply for the requisite
permits pursuant to the Regulation 12 requirement.

Mining Waste Permit
The flow-back fluid and waste gases that result from fracking are extractive waste and their
management is therefore a ‘mining waste operation’ (as defined by Paragraph 2(1) of
Schedule 20 EPR).
Operators applying to the EA for a mining waste permit must (pursuant to paragraph 3 of
Schedule 20) include a waste management plan that sets out (among other things) how the
generation of waste will be limited and how waste is to be treated and disposed of, how the
environment and human health may be adversely affected by the deposit of the waste, and the
preventive measures that will be taken to minimise environmental impact.
Those factors will be key to the EA’s decision on whether to grant a permit, since their job as
regulator is to ensure that the requirements of the Mining Waste Directive are met. The EA will
thus exercise its permitting function in order to comply with the Directive by, for instance,
ensuring that extractive waste is managed without causing pollution or harm to human health.
Only if the EA is satisfied that the operator can meet the obligations of the Directive and waste
management plan can it grant the permit.

Radioactive Substances Permit
The flow-back fluid that results from fracking will often contain naturally occurring radioactive
material (NORM) at levels that bring it within the definition of radioactive waste. When that is the
case, as long as the operator “uses premises for the purposes of an undertaking” (as is usually so
with fracking), they will be carrying out a radioactive substances activity and, accordingly , will
require a radioactive substances permit in order to deal with and dispose of that flow-back fluid.
As specified in Part 4 of Schedule 23 EPR, the EA must exercise its regulatory functions in respect
of radioactive substances activity in order to ensure that exposure of any member of the public to
ionising radiation is kept as low as reasonably achievable, and that the sum of the doses resulting
from the exposure of any member of the public to ionising radiation do not exceed prescribed
levels. An operator’s application for a radioactive substances permit must therefore demonstrate
so that the EA is satisfied how they will ensure that they achieve this.
If a radioactive substances permit is granted, it will often contain conditions that specify
discharge limits to which the facility must adhere. Other conditions may also be set at the EA’s
discretion, for example monitoring or record-keeping conditions.
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Groundwater permit
The EA may not always require a fracking operator to apply for a groundwater permit, but will if:
(a) the hydraulic fracturing takes place in a borehole that passes through groundwater; and
(b) the EA is not satisfied that groundwater is otherwise protected (e.g. by the MPA or HSE).
The EA may serve notice on an operator that a groundwater permit is considered to be necessary.
If a permit is necessary, the EA may only grant that permit if it has taken all necessary measures
(and carried out all necessary investigations) to prevent the input of hazardous substances to
groundwater, and to limit the input of non-hazardous pollutants to groundwater. Groundwater
permits must contain conditions requiring all necessary technical precautions to be observed so
that the risk of pollution is minimised.

Public consultation in the permitting process
The processing of permit applications made by operators to the EA usually takes several months.
In determining whether to grant the necessary permits to allow fracking to go ahead, the EA must
have regard to statutory guidance, and must ensure effective public participation by informing
and consulting the public during the permitting process .
All permit applications are entered on a public register so that members of the public can access
the information and, if desired, make representations to the EA prior to the decision whether
to grant the permit. The EA, in its public participation statement , sets out the procedure for
consultation as follows:
An application for a bespoke permit is received from an operator;
1. The EA checks that the application is valid, and if so publicises it on the EA website within
30 working days;
2. Individuals and organisations are invited to comment on the application. The consultation
will be open for 20 working days;
3. Based on the information obtained during the consultation, the EA decides whether to grant
or reject the application;
4. The decision and explanation for the decision is published on the EA website.
The consultation phase is a key opportunity to influence whether an operation proceeds, and if so
on what basis. Anyone is entitled to send their comments for the EA’s attention at this stage. It is
possible that by drawing to the EA’s attention any concerns you have, they might refuse to grant
a permit, or attach conditions to the permit that address the issues you have identified.
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In cases where there is significant public interest, the EA may extend the period of time for
consultation to ensure that there is a sufficient opportunity for responses to be submitted and
different points of view to be taken into account.
Once an operator has been granted the necessary permits, they then require approval by the HSE
before they are able to commence fracking activities.

Approval by the HSE
The HSE must approve the proposed well design to ensure that any potential risks arising from
well activities are minimised. Operators are required to submit their plans to the HSE at least
21 days before they intend to start drilling so that the HSE can assess whether the design and
proposed operation of the well is satisfactory .
The HSE’s key concern is to ensure that major accident hazard risks to people (whether workers,
contractors, or members of the public) from well and well related activities are properly controlled.
If the HSE is not satisfied that this will be achieved by the existing plans, they will serve an
improvement notice requiring the operator to modify the plans.
In deciding whether to approve a well design, the HSE applies the goal set by the Health and
Safety at Work Act 1974, namely that risks to workers and the public should be reduced so far as
is reasonably practicable.
The HSE also ensures that the operator has complied with the relevant provisions of the Offshore
Installations and Wells (Design and Construction etc.) Regulations 1996 (which apply to wells
whether onshore or offshore) and the Borehole Sites and Operations Regulations 1995.

Challenging the grant of a permit by the EA or approval by the HSE
If an operator has secured the necessary permits and approval from the EA and HSE, but you think
that they should not have, you may be in a position to bring a legal challenge to those decisions.
The EA and HSE are susceptible to challenge if their decisions to grant permits or give approval
are arguably unlawful on judicial review grounds.
Further detail about what those grounds are, and how to bring such a challenge, are contained in
the “Bringing a High Court challenge” section of this publication.
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CHAPTER 6:
Fracking and Environmental Impact Assessment (EIA)
• The purpose of an EIA is to provide information to the decision-maker (either the MPA
or, on appeal, a Planning Inspector) about the likely impacts of proposed projects on the
environment, thus helping the decision-maker decide whether the project should be allowed
to proceed.
• EIA is only required for some types of development. Some proposals will always require EIA
(Schedule 1 developments) and this may include larger fracking projects. Smaller schemes
may still require EIA if they fall within Schedule 2 of the EIA Regulations and either: (i)
exceed 1 hectare; or (ii) are located in a ‘sensitive area’ such as an SSSI, SPA, SAC, National
Park, or AONB. If one of these requirements is met, the MPA will then consider whether the
proposal is likely to have a significant effect on the environment by virtue of its nature,
size or location. If the answer to (i) or (ii) is yes and the MPA holds that the proposal is
likely to have a significant effect on the environment, an EIA will be required.
• The process for determining whether or not EIA is required is through a “screening opinion”,
which provides the MPA’s reasons for whether the fracking project is EIA development.
• The first stage in the EIA process is known as “scoping”, during which the developer and the
MPA will decide what issues the EIA will consider.
• Once the impacts to be assessed have been agreed, they will be assessed through a series of
technical reports prepared by specialist consultants. The results will then be systematically
presented in a document known as an Environmental Statement (ES).

What is EIA?
EIA is a procedure intended to provide information to the decision-maker (either the MPA or, on
appeal, a Planning Inspector) about the likely impacts of proposed projects on the environment,
so as to inform the process of decision-making as to whether the project should be allowed to
proceed, and if so on what terms.
The EIA process derives from European law. The relevant directive is EU Directive 2011/92/EU,
The Assessment of the Effects of Certain Public and Private Projects on the Environment (“the
EIA Directive”). The EIA Directive is mainly implemented in UK legislation through the Town and
Country Planning (Environmental Impact Assessment) Regulations 2011 (“the EIA Regulations”).
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When is an EIA required for fracking?
EIA is only required for some types of development. The question of whether EIA is required
can be a major source of dispute between developers and local authorities. This is because the
EIA process is expensive, and can considerably delay a development. For major schemes, the
EIA process can take at least a year. The need to carry out EIA was a major source of delay for
Cuadrilla’s plans for fracking at the Bowland Basin in Lancashire.
In addition to the commercial hurdle presented by EIA, there is a further drawback to developers.
Until the EIA process is carried out, it is impossible to know what environmental issues the
project will present, and what impacts are going to be unearthed. Assuming that any impacts
discovered during the EIA process can be mitigated, that mitigation will come as a further cost to
the scheme – reducing developer profit. More significantly still, it may be that the environmental
impacts uncovered through the EIA process are so significant that – even taking account of
mitigation – they outweigh the benefits in favour of granting planning permission.
There are some types of development that will always require EIA. These are known as Schedule
1 developments, as they are listed in Schedule 1 of the EIA Regulations. So far as is relevant to
fracking, Schedule 1 of the EIA Regulations includes: “Extraction of petroleum and natural gas

for commercial purposes where the amount extracted exceeds 500 tonnes per day in the case of
petroleum and 500,000 cubic metres per day in the case of gas.”.
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However, many shale gas projects will yield less than this; and, of course, projects at the
exploratory or appraisal stages cannot yield this amount of gas.
If a development is not a Schedule 1 development, it may still require EIA because it falls within
Schedule 2. For Schedule 2 projects an EIA must be carried out if the development meets the
thresholds set out in the schedule and is likely to have a significant impact on the environment
by virtue of its nature, size or location or if it is in a “sensitive area” such as a Site of Special
Scientific Interest, a National Park or an Area of Outstanding Natural Beauty.
So far as it relates to fracking, Schedule 2 records as follows:

Extractive industry
(d) Deep drillings, in particular

(i) In relation to any type of drilling, the area
of the works exceeds 1 hectare; or

(i) geothermal drilling;

(ii) in relation to geothermal drilling and
drilling for the storage of nuclear waste
material, the drilling is within 100 metres of
any controlled waters

(ii) drilling for the storage of nuclear waste
material;
(iii) drilling for water supplies; with the
exception of drillings for investigating the
stability of the soil.

It is likely that all stages in the fracking process (i.e. exploration, appraisal etc) will be classed as
“deep drilling”.Therefore, the key question will be whether the area of works exceeds 1 hectare. If
it does, it will fall within Schedule 2. However, it is important to note that a fracking project is not
automatically EIA development simply because it falls into one of the Schedule 2 categories and
exceeds the relevant threshold. In order to require EIA, the fracking project must also be likely to
have a significant effect on the environment.
The three stage process for schedule 2 developments is therefore as follows:
1. Is the proposed development within a category set out in Schedule 2?
2. If so, either:
(a) does it exceed the threshold set out for that category in Schedule 2?
(b)or is it in a ‘sensitive area’ such as a SSSI, SPA, Park, or AONB.
3. If so, it is likely to have a significant effect on the environment by virtue of its nature, size or
location?
If the answer to (1), 2(a) or (b) and 3 is yes, then an EIA is required. If the answer to any of those
questions is ‘no’ then EIA is not required.
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In order to determine whether or not a development is likely to have significant effects on the
environment, it is necessary to consider the criteria set out in Schedule 3 of the EIA Regulations.
This includes the size of the development, its location, and the probability of certain impacts (such
as noise and traffic) occurring. So far as fracking is concerned, it is worth noting that one of the
criteria is “the risk of accidents, having regard in particular to substances or technologies used.”
One of the main issues at the moment is whether EIA is required for exploratory works, and in
particular if the assessment of whether the exploratory drilling is likely to have a significant
effect should take into account of the impact of future fracking activities at the site. The
Department of Community and Local Government’s (“DCLG’s”) “Planning practice guidance for
onshore oil and gas” (July 2013) states at para. 58:

“Individual applications for the exploratory phase should be considered on their own merits.
They should not take account of hypothetical future activities for which consent has not
yet been sought, since the further appraisal and production phases will be the subject of
separate planning applications and assessments.”
However, schedules 1 and 2 refer to “the carrying out of development to provide any of the
following…” It may be possible to argue that the exploratory development will “provide” for later
development which is within schedule 1 or 2. Further, in some cases it is possible that the impacts
of multiple planning applications may be considered together as a single “development” for the
purposes of the EIA Regulations: see Burridge v Breckland District Council [2013] EWCA Civ 228.
This is an issue on which you should seek specialist legal advice if it arises.
The second important issue is whether it is necessary to take into account the impacts of other
drilling sites in the vicinity of the proposed development. DCLG’s guidance on this point is as
follows (see para. 57): “It is unlikely that cumulative impact will be an issue at the exploration

phase of development, regardless of how close individual well pads are to each other.”
However, some developers have sought to use this guidance to avoid the need for EIA. As set out
earlier, the threshold for a drilling project amounting to schedule 2 development is that it is of 1
hectare of more. Between 2009-2010, Cuadrilla applied for planning permission for a series of drilling
sites on the Bowland Shale in Lancashire. These were generally change of use applications from
agricultural use to allow exploratory drilling at: (i) Westby (area 0.77 hectares) (ii) Singleton (0.99
hectares) (iii) Kirkham (0.99 hectares) (iv) Becconsall (0.99 hectares) (v) Warles (0.99 hectares).

36

Lancashire County Council produced a series of negative screening opinions on the basis that none of
the sites individually crossed the 1 hectare threshold. Even though, for example, the Kirkham site was
only 2.6 km away from the Singleton site. This approach is arguably unlawful. There is a prohibition
on developers splitting large projects into smaller projects so as to avoid EIA (see Case C-142/07,
Ecologistas). Again, if a developer appears to have taken this approach, it may be necessary to seek
specialist legal advice.

Who decides if an EIA is required?
The process for determining whether or not EIA is required is through a “screening opinion”. A
screening opinion is carried out by the local planning authority: in the case of fracking, by the
MPA. A screening opinion will give the MPA’s reasons for whether or not the fracking project is EIA
development, having regard to the process and criteria set out above.
It is possible for a developer to request that the MPA provides a screening opinion (see regulation
5(1) of the EIA Regulations). Alternatively, the MPA may issue a screening opinion without being
asked, if it considers that the fracking project is Schedule 1 or Schedule 2 development.
In the event of an LPA failing to adopt a screening opinion, or adopting a positive decision, the
developer can request a screening direction from the Secretary of State: regulation 5(7) of the EIA
Regulations. This decision is then binding.
Finally, it should be noted that a developer may decide to voluntarily undertake the EIA process.

What are the main stages in the EIA process?
The first stage in the EIA process is known as “scoping”. At this stage, the developer and the
MPA will decide what issues the EIA will consider. Some projects may not conceivably give rise
to particular impacts (e.g. harm to heritage assets) and therefore there will be no need for these
impacts to be assessed in the EIA process. A developer may request a formal scoping opinion
from the MPA under regulation 10 of the EIA Regulations setting out the issues which need to
be considered. Because the scoping stage determines which issues will be considered in an EIA,
public participation in scoping can help to ensure that important concerns are addressed by the
final analysis
During the scoping exercise, the developer will also evaluate the existing baseline conditions,
against which the effects of the proposed development will be judged. This can be crucial stage
for communities who may have local knowledge which is highly relevant to understanding the
baseline conditions.
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Once the impacts to be assessed have been agreed, they will be assessed through a series of
technical reports. These will be carried out by specialist consultants. The results will then be
systematically presented in a document known as an Environmental Statement (*the ES”). The
contents of an ES are prescribed by Schedule 4 to the EIA Regulations, which includes – at para. 4
of part 1:

“A description of the likely significant effects of the development on the environment, which
should cover the direct effects and any indirect, secondary, cumulative, sort, medium and
long-term, permanent and temporary, positive and negative effects of the development,
resulting from
1. the existence of the development;
2. the use of natural resources;
3. the emission of pollutants, the creation of nuisances and the elimination of waste, and
the description by the applicant or appellant of the forecasting methods used to assess
the effects on the environment.”
The ES will normally set out the “baseline” that has been adopted, and then evaluate the effects
of the development, if any, on the baseline of each key issue that was identified in the scoping
exercise. In addition, as part of the ES the developer must also provide a reasoned decision of the
main alternatives to the development.
In preparing the ES, the developer will consult both the MPA as well as a set of statutory
consultees. The key consultees are the EA, which deals with a range of pollution and flooding
issues; Natural England, who deal with biodiversity; and Historic England who dealt with heritage
and archaeology. The EIA Regulations do not require consultation with the general public
during preparation of the ES, however a developer may voluntarily choose to consult with local
organisations with a specific interest.
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CHAPTER 7:
Challenging decisions in the High Court
• An MPA must act according to law when exercising its duties or powers. If it fails to do so,
it can be challenged by way of Judicial Review. A decision to grant planning permission for
any stage in the fracking process will be a challengeable decision.
• Disagreement with a decision is not enough to show that it is unlawful. A claim for JR must
satisfy one of the following general grounds: (i) illegality; (ii) procedural unfairness; (iii)
unreasonableness or irrationality; and (iv) incompatibility.
• A person or group bringing a claim for JR must have “standing” (a sufficient interest in the
matter). A broad approach to standing is taken in environmental cases.
• The claim must be filed with the Court promptly and, in any event, not later than six weeks
after the grounds to make the claim first arose. The claim form and bundle of documents
must also be served on the defendant and any interested parties.
• A judge will then decide whether the claim has permission to proceed. The test is whether
the claim is arguable. This decision can be appealed orally if permission is refused on the
papers.
• If permission is granted, the claim will then be listed for a full or substantive hearing in
the Planning Court to determine whether JR should be granted. The Judge will either give
judgment at the end of the hearing or later in a written document.
• The judge can order one of a number of remedies. The most common is a decision quashing
the decision under challenge, or a declaration that it is unlawful. This requires the decisionmaker to re-make the quashed or unlawful decision on a proper basis and having regard
to the decision of the Court. This highlights one of the potential pitfalls of JR. Even if a
decision is quashed, it may simply be made again with exactly the same outcome. However,
a decision made on a proper basis may be different to the original decision, and forces a
decision-maker to act lawfully, both in respect of a particular matter and more generally in
the future.
• The losing party normally has to pay the legal costs of the winning party (“costs follow the
event”, see later).
• The losing party can apply for permission to appeal the judgment to the Court of Appeal.
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A grant of planning permission by the MPA for any stage in the consent process for fracking is a
decision that can be challenged in the High Court by Judicial Review. There are various means by
which a challenge can be made, but they all boil down to saying that the MPA has somehow acted
unlawfully.
In essence, the MPA must act according to law when exercising its duties (something that it
must do in certain circumstances) or powers (something that it does in some circumstances).
If the MPA fails to perform a duty, then it will be acting unlawfully. While the MPA has a choice
whether to exercise a power, it must act lawfully when exercising that power, as it must do when
performing a duty.
Disagreement with a decision is not sufficient to show that it is unlawful. The Court will not
substitute its decision for that of the MPA if there is nothing unlawful about the manner in which
a decision has been made or the outcome of the decision, even if the Court disagrees with a
decision on its particular merits.
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To show that the MPA has acted unlawfully, what will usually be required is that a claim for
judicial review be made under one of the following general grounds:
• Illegality – acting outside the scope of powers or for an improper purpose;
• Procedural unfairness – making a decision unfairly by not consulting when required or by
not giving a person an opportunity to be heard;
• Unreasonableness or irrationality – following a flawed reasoning process and so coming to
an unreasonable conclusion; and
• Incompatibility – either with EU law or in breach of human rights law.
Special requirements also apply as to who can make a claim and the time limits for making a claim.

When may a decision be unlawful?
The different grounds for judicial review often overlap with one another.
Illegality will arise when a decision-maker acts beyond its powers. To act lawfully, the decisionmaker must have the legal power to do what it intends to do. These powers are most often set
down in legislation. If a decision maker acts beyond those powers or does things that it is not
authorised to do, it will be acting illegally. This is also called acting ultra vires.
Even unlimited seeming powers, for example powers which simply state that an application may
be granted or refused, are subject to legal limits. Such limits may be express or may be implied
from the statutory scheme within which the power is provided.
A decision-maker must also not fetter its discretion by adopting an overly rigid policy or
guidance, or by refusing to consider that it may need to depart from a policy or guidance, albeit
in special circumstances.
Procedural unfairness will arise when there is a failure to comply with mandatory requirement
to take some procedural step prescribed by legislation or policy, or where there is a legitimate
expectation that such a procedural step will be taken. An example of a mandatory procedural
requirements is the obligation to consult with prescribed persons about a proposed planning
application.
If there is an obligation to consult, it must be done properly. It will be unfair and a potential
ground of judicial review if it is not. Other procedural requirements that may give rise to a ground
of judicial review are a failure, when otherwise required, to publish a decision in draft, to make
due inquiry, or to consider objections before making a decision.
A decision will also be unfair if the decision-maker is biased (or if there is a perception of bias),
or if the decision-maker pre-determines a decision and effectively closes his or her mind to other
options before considering objections. There is also a requirement to give adequate reasons for
decisions, though what is adequate will depend on the circumstances.
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Unreasonableness or irrationality will arise if a decision-maker makes a decision based on
irrelevant factors or when making a decision fails to take into account relevant factors.
Planning decisions almost always involve the balancing of a number of competing factors.
Sometimes there is legislation setting out certain factors that must be considered. In almost all
cases, the correct factors to take into account will depend on the individual circumstances of the
decision being made.
If the correct factors are not taken into account in this balancing exercise, and those factors are
important (or material), then a decision may be challenged.
A decision may also be challenged even if all of the correct factors are taken into account. This is
a much more difficult basis of challenge. It involves showing that the decision reached is one that
is beyond the range of reasonable responses open to the decision-maker, or that the decision is so
unreasonable that no reasonable person directing him or herself properly could have taken it.
The hurdle to challenge a decision on this basis is high. It is not enough to disagree, or even
strongly disagree, with a particular decision. The Courts recognise that the same set of facts may
lead to two entirely different but both reasonable decisions. That is why the more common form
of challenge on this ground is that the wrong factors have been considered.

Incompatibility with a European law requirement or making a decision contrary to the
requirements of the Human Rights Act 1998 can also be a basis of challenge. In the area of
environmental law, there are many European laws that must be complied with. These typically
are “transposed” into domestic law, but if there has been a failure to properly transpose, then an
unlawful decision may arise.
It is also unlawful for a public authority to act in a way that results in a breach of a person’s
human rights. Typically, human rights considerations will involve balancing private rights against
public interest factors. If there is a failure to even consider human rights when they are relevant,
or an improper balancing exercise undertaken when considering human rights matters, then a
decision may be unlawful.
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What decisions can be challenged?
Challengeable decisions typically relate to a particular matter affecting a particular individual or
group. So a decision to grant planning permission for any stage in the fracking process will be a
challengeable decision.
Judicial review may also be used, however, to challenge other matters, such as policies, reports,
advice and guidance, as well as subordinate legislation (regulations and the like). In some
instances, statutes can also be challenged as being incompatible with European law or human
rights law.

Who can bring the challenge?
To bring a judicial review claim, the person bringing the claim must have “standing”. This means
that the person (including a group or company) has a sufficient interest in the matter. A group
will have sufficient interest if it represents the interests of individuals who are directly affected by
a decision.
A broad approach to standing is taken in environmental cases, meaning that there is a wide
group of people who will potentially be able to challenge a decision relating to a fracking related
decision.

When must a claim be made?
The requirement in planning cases about when a claim must be made is two-fold. The claim must
be filed with the Court:
• promptly; and
• in any event not later than six weeks after the grounds to make the claim first arose.
Because of the way that the time limit is expressed, the Court has the power to refuse to allow
a claim to proceed if it is not made promptly, even if the claim is still made within the six week
period. It is therefore important to act quickly if concerns exist about a decision.
There will often be advance notice of a decision being made, which will enable steps to be taken
to prepare for a decision once it is issued. In all cases, steps should be taken to seek legal advice
and bring a claim as quickly as possible.

What are the steps in bringing a judicial review claim?
Prior to commencing a claim, the usual practice is to issue what is called a pre-action protocol letter
or letter before claim. The purpose of this letter is to alert the decision-maker to the possibility of a
judicial review challenge, and to enable them to take steps to rectify any unlawfulness (if possible by
changing a decision), without the need to commence proceedings in Court.
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The pre-action letter will typically set out the grounds of challenge that would be relied upon if
a claim were to be made in Court. A well-drafted pre-action letter, which refers to the relevant
legal authorities and sets out the flaws in a decision, can be a highly effective way of avoiding
litigation altogether. If a claim must be brought, the pre-action letter will set the framework for
that claim.
Potential claimants should also note that the new Criminal Justice and Courts Act 2015 contains
a power (which is not yet in force) for the Lord Chancellor to issue regulations which define what
is and isn’t an Aarhus claim. This may reduce the number of challenges which fall within the
costs rules.
These principles are due to be formalised by sections 88 and 89 of the Criminal Justice and Courts
Act 2015. Section 88 (if brought into force) provides a further power to create rules which will
require potential claimants to provide financial information.”
If a claim is made, the first step is to prepare a claim form and set out the “grounds of claim”,
which describe what has gone wrong with the decision under challenge. The claim form will need
to be accompanied by a bundle of documents which is the evidence supporting the grounds of
claim. It can sometimes take a long time to gather the necessary documents, which is another
reason why it is important to act quickly once a decision has been made.
Once a claim is filed at the Court by the person bringing the claim (the claimant), it also needs to
be served on the decision-maker (the defendant) and any interested party (typically in the fracking
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context the person who has been given some form of planning permission). The defendant and
interested party then have 21 days to provide summary grounds of defence to the claim.
The papers, that is the claim form, the supporting grounds and evidence, and any defence, are
then referred to a Judge who will make what is called a permission decision. Judicial review
proceedings can only take place if a Judge first grants permission.
The purpose of this requirement for permission is to stop claims proceeding which are hopeless,
frivolous or vexatious. The test for granting permission is accordingly not overly high. It involves
the Judge deciding only that the claim is arguable. If it is not arguable, or if the claim has for
example been commenced too late, permission will be refused.
If permission is refused “on the papers”, it is possible to apply for an oral hearing at which a
decision about whether to grant permission can be made by a Judge who hears oral submissions. It
is not uncommon for permission to be refused on the papers but then granted at an oral hearing. If
permission is again refused, permission to appeal can be sought from the Court of Appeal.
If the claim is determined to be arguable and permission is granted, the claim will then be listed
for a full or substantive hearing to determine whether judicial review should be granted. Prior to
the substantive hearing, the defendant and interested party have the opportunity to put in further
detailed grounds of defence and any other evidence upon which they wish to rely.
The procedure at the substantive hearing is simple. The hearing will typically be before a single
Judge. Challenges to planning decisions are heard in the Planning Court, which is a part of the
High Court. The Judge will have read the papers beforehand and will be familiar with the factual
and legal issues.
The claimant’s Counsel will introduce the case to the Judge and seek to explain why the decision
challenged is unlawful. Counsel for the defendant and the interested party have the right to
respond to the submissions made by the claimant.
It is very rare that any witnesses will be called to give evidence. Instead, the hearing will
principally consist of legal argument based on the evidence as set out in the documents before
the Court.
An environmental judicial review claim will typically take anywhere from a half day to two full
days of Court time. The Judge will either give his or her judgment at the end of hearing oral
submissions, or judgment will be provided later in a written document.

What orders can the Judge make?
If the claim is successful, the Judge will have to consider what remedy is to be ordered. The
possible remedies include:
• A quashing order, which means that the decision under challenge is set aside entirely and so
required to be taken again (if at all);
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• A declaration, describing what the law means or how a correct decision ought to be made;
• A prohibiting order, which prevents the decision-maker from performing an act found to be
unlawful;
• A mandatory order, which requires the decision-maker to perform some act or duty;
• Damages, albeit that damages are very rare in the judicial review context.
It is entirely a matter of the judge’ discretion whether or not to grant a remedy. In some cases,
even though a claim is successful, a Judge might decline to order any remedy, because for
example the error is not material or will not result in any different outcome even if the error
was corrected.
If a claim is unsuccessful, it will simply be dismissed.
The losing party will normally be ordered to pay the legal costs of the party that has won. This is
often described as “costs following the event”. Costs are discussed later.
The losing party is also able to apply for permission to appeal to the Court of Appeal. The
application for permission will normally be first made to the Judge that refused the claim in
the first place. The Judge will sometimes grant permission, but much more often, permission to
appeal will have to be granted by the Court of Appeal itself.

What next if a claim succeeds?
The range of orders that a Judge will make very rarely include the Judge effectively re-making
the decision and so substituting his or her decision for that of the decision-maker. This is because
Parliament has vested the power to make a decision in a particular decision-maker, and not the
Court in judicial review proceedings.
The most common outcome of successful judicial review proceedings will therefore be a decision
quashing the decision under challenge, or a declaration that a decision or policy is unlawful. That
means that the decision-maker must go away and re-make the quashed or unlawful decision, but
this time on a proper basis and having regard to the decision of the Court.
This highlights one of the potential pitfalls of judicial review. Even if a decision is quashed, it may
simply be made again with exactly the same outcome. However, a decision made on a proper
basis may well be different to the original decision, and will at least force a decision-maker to act
lawfully, both in respect of a particular matter and more generally in the future.
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CHAPTER 8:
Other means of challenge
• There are other ways in which a legal challenge to fracking operations may arise. These
include trespass, nuisance and/or negligence.
• Exploration companies must have sufficient property rights in the strata to carry out
fracking . Where the land is at least 300 metres below the surface, the Infrastructure Act
2015 allows developers to drill without the permission of landowners. Where it is less than
300 metres below the surface, an operator must negotiate access with the landowner. If
the operator does not have consent to drill into the strata, their actions will amount to a
trespass.
• Nuisance is a condition or activity which causes substantial and unreasonable interference
with the use or enjoyment of land, or of some right used or enjoyed in connection with the
land. Nuisances associated with fracking may include: (i) interference with access rights
and rights of way; (ii) the uncontrolled release of methane gas; (iii) the contamination of
groundwater and/or surface water; (iv) seismic activity and subsidence; and (v) noise, air
pollution and odours.
• A claim in negligence may arise where defects in the equipment used in fracking operations
causes damage and loss. This may include where chemicals and/or gas escape as a result
of defective cement seals in the wells or as a result of poor casing allowing fracking fluid to
migrate into the groundwater supply. Negligence claims may also arise where an individual
suffers personal injury as a result of the operations involved in the fracking process.
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Trespass
As set out in chapter 3, a petroleum exploration and development licence (“PEDL”) confers
exclusivity to an operator in a licence area to search for and extract shale gas.
However, since shale gas is released by the fracking of the layer of rock or strata surrounding
the gas, exploration companies must have sufficient property rights in the strata and rights of
access to the strata to carry out their fracking activities. Issues of land ownership can become
problematic where an exploration company has been granted a PEDL, but owns neither the land
under which operations are to be carried out nor the access rights for drilling.
Where the land is at least 300 metres below the surface of the earth, sections 43 to 48 of the
Infrastructure Act 2015 will, from 12 April 2015, allow developers to drill without the permission
of landowners.
Where the strata in which the shale gas is located is less than 300 metres below the surface of the
earth, an operator will need to negotiate access with the landowner for the drilling pad area and
the surface under which any drilling extends for the lifetime of the project. If the operator does
not have consent to drill into the strata, their actions will amount to a trespass.
A trespass occurs where there is an unjustified intrusion by one party upon land which is in the
possession of another. The rights of a landowner are not limited to the physical surface of the
land but also extend to the sub-surface. The winning or working of shale gas beneath the sub-soil
is thus capable of constituting an actionable trespass where the land in question is less than 300
metres below the surface of the earth.
It is no defence that a trespass was due to a mistake of law or fact. Further, it is not necessary
that there should have been any actual damage to the land to support an action of trespass.
Where a claim in trespass is successful, a claimant will normally be entitled to damages. However,
previous decisions of the Court tend to suggest that any award of damages is likely to be nominal
where an actionable trespass has resulted in little or no damage, because no actual loss will have
been suffered.
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Nuisance
A number of the activities involved in fracking can result in contamination and nuisances such as:
• Interference with access rights and rights of way
• The uncontrolled release of methane gas
• The contamination of groundwater and/or surface water. This can be as a result of a spillage
of storage and mixing chemicals at the drill/fracking site, fluids that return to the surface
from the borehole, also known as ‘flowback and produced waters’, poor well-design and well
construction, and the migration of contaminants along natural pathways into overlying
aquifers
• Seismic activity and subsidence
• Noise, air pollution and odours caused by construction and other works
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Many of these consequences will be particularly problematic for landowners adjacent to a
fracking site.
The essence of nuisance is a condition or activity which causes substantial and unreasonable
interference with the use or enjoyment of land, or of some right used or enjoyed in connection
with the land. It will always be a question of fact and degree as to whether an interference with
comfort or convenience is sufficiently serious to constitute a nuisance. Nuisance claims are often
divided into categories: (i) those that cause material injury to property and (ii) those that cause
personal discomfort. In the second category, the discomfort suffered by a user of land will only be
actionable where it can be demonstrated that the utility of the land, and therefore the interest of
the landowner, has been injured. Furthermore, previous decisions of the Courts have emphasised
that such personal discomfort must be more than “fanciful” or “trifling”.
In contrast to a claim in trespass, proof of damage is a necessary requirement in a claim in
nuisance. In addition, the person responsible for the nuisance will be primarily liable whether
or not they have an interest in the land upon which the nuisance occurs. However a person
responsible for a nuisance will not be held liable for a type of damage which could not reasonably
have been foreseen.
Access and Rights of Way
Where it is necessary to obtain access over a third party’s land for fracking operations, express
rights of way that are limited to particular purposes will need to be renegotiated in order to
accommodate the new requirements.
In the absence of statutory powers, interference with a right of way can be actionable as a private
nuisance. However, no actionable interference with a right of way can be established if the right of
way can be substantially and practically exercised as conveniently after the interference as it was
before. This is essentially a question of fact and degree to be determined in accordance with the
principles set out by the Courts.
Noise, air pollution and odours
A nuisance can consist of interference with the amenities of living, such as those caused by the
noise of fracking operations, air and/or soil pollution resulting, for example, from dust emissions
and smell. In such cases no actual financial loss or injury to health need be proven. There is no
general rule requiring the setting of a single standard or threshold in nuisance cases that involve
personal discomfort caused by such noise, dust emissions and odours.
Noise, dust and odours caused by demolition or building works will not be actionable if the
operations are reasonably carried on, and all reasonable and proper steps are taken to ensure that
no undue inconvenience is caused to neighbours. The damages awarded will therefore only be in
respect of losses caused by the acts of an operator which are in excess of what is permissible.
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Subsidence and seismic activity
Subsidence can sometimes occur years after drilling works have taken place. This can make it
difficult to prove that the drilling caused the subsidence and/or related damage. A claim will not
succeed without such proof of causation. Similar problems of establishing causation are less
likely to occur where damage has been caused by seismic activity.
A claim made on the basis of subsidence or seismic activity will require expert evidence which
satisfies a Court or Tribunal that the drilling works caused the damage complained of. This will be
problematic in cases concerning subsidence where other factors may have also contributed to the
damage such as structural deficiencies in the foundations of a property or the effects of faulty
underground drainage systems.
Where a claim resulting from subsidence and/or seismic activity can be established, the damages
are likely to include those resulting from property damage, diminution in the value of a property
and the purchase of additional insurance premiums.
The rule in Rylands v Fletcher
The doctrine established in the House of Lords case of Rylands v Fletcher (1868) L.R. 3 H.L. 330
imposes a form of strict liability upon a person who, for their own purposes, brings on to their
land, collects and keeps there anything likely to do mischief if it escapes. The defendant can be
liable for that which is reasonably foreseeable as resulting from the escape complained of.
The principle may be of relevance if harm is caused as a result of a spillage of chemicals or other
materials stored at the drilling/fracking site by an operator. However the Rylands v Fletcher
principle is unlikely to apply where there has been an escape of methane gas or contamination by
‘flowback and produced waters’ as these are not substances brought onto the land by an operator.
Where however, the release of methane gas has been caused for example by defective cement
seals in the wells or faulty steel linings, a cause of action in negligence may well arise.
The rule in Rylands v Fletcher is restricted to circumstances in which a defendant has made a
“non-natural” use of land followed by escape and consequent damage to the claimant. The House
of Lords has previously described the storage of substantial quantities of chemicals on industrial
premises as “an almost classic case of non-natural use12”.
Where an operator has not caused an “escape” it may still be liable in nuisance if it fails to take
reasonable steps to abate the nuisance once it knows or ought to have known about it.

12

Cambridge Water Co Ltd v Eastern Counties Leather Plc [1994] 2 AC 264, 309 per Lord Goff.
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Negligence
There is significant overlap between the law of negligence and of nuisance in the context of
injuries to land. However, a claim in negligence may provide a remedy where unreasonable
interference with the enjoyment of land causes harm which is not actionable in nuisance: for
example where those who are present upon the land suffer personal injury.
In order to establish a cause of action in negligence, a claimant has to demonstrate that:
1. the defendant owed the claimant a duty to take care to protect the claimant from the kind
of harm suffered;
2. that the defendant breached that duty; and
3. the breach caused loss to the claimant which was not too remote to be recoverable.
A claim in negligence may arise where defects in the equipment used in fracking operations
causes damage and loss. As set out above, this may include, for example, the damage caused
where chemicals and/or gas escape as a result of defective cement seals in the wells or as a result
of poor casing allowing fracking fluid to migrate into the groundwater supply. Negligence claims
may also arise where an individual suffers personal injury as a result of the operations involved in
the fracking process.
In America fracking operations have been undertaken in a number of states including
Pennsylvania, New York, Texas, North Dakota and Arkansas. Recent American lawsuits
demonstrate that other challenges to the fracking process might include: claims for employee
exposure to hazardous chemicals, claims against waste treatment plants and compressor stations
involved in the disposal and transmission of fracking fluid and shale gas obtained from the well
sites, claims resulting from contaminated and/or flammable drinking water.
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Direct Action
Direct Action is another tool in the anti-frackers’ “tool kit”, along with input into the planning
process, legal challenges to planning decisions, political campaigning and other means of
challenge set out above.
As an individual, you have the right to organise and protest collectively against fracking. This
might mean a march through the streets, an occasional picket or a static occupation of land at/in
the vicinity of the drilling site. This section concerns the latter – a static, long-term, high profile
occupation of land.

What is the intention of occupying land?
Essentially, individuals occupy land with the intention of exercising their rights under the
European Convention on Human Rights (ECHR). This includes rights under Article 10 (freedom
of expression), Article 11 (the right to protest and freedom of association) and, in some
circumstances, Article 8 (the right to a private and family life). The land protestors wish to occupy
may be publically owned or privately owned. Unless the owner has granted permission (or a
licence) for you to be on the land, you will be trespassing.
The owner can lawfully use reasonable force to remove trespassers in an emergency. However,
they risk committing an assault or breaching Section 6 of the Criminal Law Act 1977. Owners
(landowners, leaseholders or holders of a licence to use land or property) are therefore more likely
to apply to the County Court or High Court for a possession order (which, if granted by the court
following the hearing, will provide them with exclusive physical control of the land/building). As a
landowner, the Local Planning Authority may claim for possession of public spaces.
Individuals occupying land will usually be seeking to defend the possession proceedings on the
grounds that eviction would infringe Article 10/11/8 ECHR rights. It may be possible to run other
defences, such as you have been granted permission to be on the land or there are procedural
issues with the claim against you.

What can you expect to happen?
Protestors will normally choose the most effective location to effect protest and set up camp. The
owner will eventually be alerted to their presence and will consider what steps to take.
It is likely that protestors will be physically served with papers (by hand) by the owner, generally
consisting of a Claim Form, Particulars of Claim for possession, a Witness Statement and a
Defence Form. The claim form will have details of the time/day/location of the hearing of the
possession claim (the initial hearing could be within 48 hours).
The initial possession hearing will generally be very short. If the claim is not contested, the
possession order will be granted immediately. The owner will then obtain a warrant of possession/
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writ enforcing the order, thus giving authority for the bailiffs to attend the property to evict.
Bailiffs can use reasonable force to gain possession and remove all those in occupation of
the land.
Protestors are advised to always contest the claim (especially if the claimant is seeking a
particularly “wide” and oppressive injunction). Occupiers will be expected to file a defence that
includes any evidence they wish to rely on. The aim of the defence is generally to prevent the
Court from granting possession to the owner there and then.
To do this, it will be necessary to demonstrate to the Court that there is a possibility of a realistic
defence to the claim or that there has been insufficient time between receiving the claim form
and the hearing date to obtain legal representation and therefore properly prepare a defence.
If the court is persuaded by these arguments it will grant an adjournment, set directions (a
timetable for each party to prepare their evidence etc. for the hearing) and set a hearing for a
future date where the claim will be heard in full.
The claim may identify a known participant in the occupation, or “persons unknown”, or both. To
defend the proceedings the court generally requires a “named defendant’ (an application must
be made to the Court for an individual to be added as a named defendant). One individual can
present a defence on behalf of a group of people (the other protesters/occupiers) who have “the
same interest in the claim”.
However, this person is at an increased risk of facing costs if the case is lost (and the costs can be
very considerable).
At the full hearing the Judge will hear evidence from both sides. At the end of the hearing the
Judge will most likely give judgment there and then (alternatively he/she may reserve judgment
for a later date). Protestors are advised to request a suspended possession order which provides
an opportunity (usually a few days) to apply for permission to appeal the judgment (on a point of
law) to the Court of Appeal.

What are the risks?
Courts have discretion over costs, so the apportionment of costs will depend completely on the
attitude of the Judge. A Judge might treat a losing party sympathetically if a defendant is unable
to pay, if the court’s time has not been wasted and proceedings are not disrupted, or if the judge
accepts that occupation of land was for moral/ethical reasons rather than for personal benefit.
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There is a risk, as with any protest, that protestors face criminal sanctions. Trespass to land
consists of any unjustifiable intrusion by a person upon the land in possession of another, but
protestors are more likely to be charged with the criminal offence of “aggrevated trespass”,
which occurs when a person trespasses on land and in relation to the lawful activities of others,
intimidates them so as to deter them from engaging in that acitivity or obstructs or disrupts that
actvitiy in any way.
Protestors should ensure they have the number of a good criminal law solicitor on hand at all
times.

Can legal assistance be obtained?
It is absolutely essential that potential occupiers of land consider in advance how they intend
to deal with an application for possession and arrange for legal representation. This will include
fund raising as defending possession proceedings is no longer within the scope for legal aid. You
therefore have two options: (i) to instruct a solicitor and barrister (or just a barrister on Direct
Access) to represent you; or (ii) to find a solicitor/barrister willing to represent you on a pro bono
basis. Protestors will have a better chance of securing the latter if they are at least able to fund
disbursements, such as their travel expenses to attend hearings etc.

What can direct action achieve?
• Disruption to the fracking/exploratory drilling;
• Media exposure;
• Time (to take other steps i.e. legal challenges to planning decisions, political campaigning).
It is important to realise that your case is likely to be lost, as a protester/occupiers rights will
almost never trump those of a landowner . However, these competing rights and any other
defence must be appropriately assessed by the Court and this process can take many months.

Barton Moss - an anti-fracker direct action success story
In November 2013, protectors occupied land next to an IGas exploratory drilling site at Barton
Moss. On 18 February 2014, the owner served papers on the camp. The camp obtained legal
representation and the initial hearing was adjourned. The claim was eventually heard months
later. A suspended possession order was granted providing the Defendants with time to request
permission to appeal the decision to the Court of Appeal. A hearing in the court of Appeal was set
for July 2014. However, prior to that hearing IGas, having been unable to undertake the planned
drilling work as a result of the camp and regular protests, decided to leave the site prematurely.
The Defendants’ solicitors agreed to withdraw the claim (then academic since IGas had left) on
the basis that the Defendants would not face adverse costs.
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If you are thinking of protesting/occupying you should Know Your Rights (the above is just an
overview). For more information see the following links:
NETPOL: https://netpol.org/resources/occupying-land/
GREEN AND BLACK CROSS: https://greenandblackcross.org/
LEGAL DEFENCE AND MONITORING GROUP: http://ldmg.org.uk/
CRIMINAL SOLICITOR DETAILS/BUST CARD: http://ldmg.org.uk/files/bustcard26march2011.pdf

PHOTO COURTESTY OF FRACK FREE SOMERSET
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CHAPTER 9:
Funding and Costs
• There may be financial implications if you instruct lawyers to help you object to a planning
application. Some may be willing to act “pro bono” (for free). Leigh Day and Landmark
Chambers provide some free support in the period leading up to a decision under the EPLS.
It is worth thinking about fundraising for future costs early on.
• There may also be cost implications arising from other parties, such as the local council and
the developer depending on the kind of hearing/challenge you are bringing.
• For inquiries/other hearings in front of a planning inspector, the basic rule is that parties
meet their own expenses and that interested parties only receive or have to pay other
parties’ costs in exceptional circumstances.
• For Judicial Review and statutory appeals (such as s.288 challenges), the basic principle is
that the party who loses the case has to pay both sides’ costs. However, in JR the risks to
you are likely to be mitigated by applying for costs protection under the Aarhus Convention,
which limits adverse costs for individual claimants to £5,000 and for a corporate claimant to
£10,000.
• Unfortunately, the Aarhus Convention costs protection does not currently extend to s.288
challenges (although this may change soon). You may be able to get a protective costs order
under the “Corner House” principles” – but these are tricky and unlikely to be available in
many cases.
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Introduction to costs
The process of objecting to a planning application is always likely to involve some financial risk. It
is very important to understand these risks up front so that you can work out what can be done to
manage them and if you can afford to take them.
There are two major elements to costs:
1. your own costs (particularly if you hire lawyers or other experts to act for you); and
2. the costs of the other parties who might be involved – normally the local council and the
developer.
Of these two elements it’s normally the other parties’ costs which you need to worry about. Local
councils and developers will generally use professionals to carry out the work needed to make
their cases and this nearly always results in them incurring rather serious bills (in the case of
developers these might even run to hundreds of thousands of pounds).
With this in mind you need to think about each element of costs separately.

1. Your costs
The issue of costs is something for you to discuss with your solicitors. Sometimes lawyers may be
willing to act “pro bono” (for free) or under a conditional fee agreement (where the amount of the
fee, or whether there is a fee, depends on whether you win your case).
It is also worth thinking about who might be able to help you fund your objection – are there any
local groups who would be willing to get involved? Can you fundraise in the community? Might a
local parish council be interested in bringing the objection on behalf of the community?

2. Their costs
This is generally the more alarming side of the costs equation, as you won’t have much idea what
the other sides are likely to spend until they do it. Whether you need to be worried about them
depends on the kind of hearing/challenge you are bringing.

The types of hearings
From the perspective of costs there are three different kinds of hearings which you might find
yourself in and for which the costs situation is different:
In inquiries/other hearings in front of a planning inspector
In the high court on a judicial review;
In the high court on a s.288 challenge (statutory appeal).
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A: costs in front of the planning inspectorate
What is the normal rule?
In planning inquiries, the basic rule is that parties will meet their own expenses and that
interested parties (parties who are neither a decision-maker, nor an applicant for a planning
permission) will only receive or have to pay other parties’ costs in exceptional circumstances
This means that you will be unable to recover any costs you incur in hiring lawyers etc, but it
also means that you will not normally have to pay the costs of the developer and council, even if
you lose.

What are exceptional circumstances?
The exceptional circumstances in which you might end up having to pay some of the other
parties’ costs are not clearly defined, but would primarily relate to conduct which is unreasonable
and leads to significant extra costs for the other parties – this is a particular issue if the conduct
forces a hearing to be adjourned.

Can you give me examples?
Examples of what might constitute such unreasonable behaviour include:
• Making allegations which have no basis in fact;
• Changing your case at a late stage in proceedings;
• Failing to concede points that are completely unarguable;
• Failing to comply with the timetable set out by the Planning Inspectorate.
The rules on costs are set out in the National Planning Practice Guidance (which are regularly
updated and can be found online here: http://planningguidance.planningportal.gov.uk/blog/
guidance/appeals/the-award-of-costs-general/ )
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B: costs in judicial review
What is the normal rule?
Following a grant of planning permission, objectors may decide to challenge a grant of planning
permission in the high court (either by way of judicial review or through a statutory appeal under
s.288 of the Town and Country Planning Act 1990 (see above under the heading “Challenging
Decisions in the High Court”).
In both kinds of high court case the basic principle is that the party who loses the case should
have to pay both sides’ costs. This is obviously a major issue as the decision-maker’s costs are
likely to be considerable.
However, in judicial review cases the risks to you are likely to be mitigated by applying for costs
protection under the Aarhus Convention.

What is costs protection under the Aarhus Convention?
If a claim is an “Aarhus Convention Claim” then the most that the claimant/objector can be asked
to pay (to the other parties) is:
For an individual claimant - £5,000
For a corporate claimant - £10,000.
There is also a limit to how much of the claimant’s costs can be recovered: £35,000.

Is it a good idea?
Given that the claimant will almost always face an uphill battle, and given that the other parties’
costs are likely to be larger than the claimants’, it is almost always a good idea to apply for costs
protection under the Convention.

How do I apply for it?
This is something that needs to be done at the time when the claim is brought (in legal terms
“issued”). Section 6 of the claim form (form N461) asks the claimant to declare if he or she
contends that the claim is an “Aarhus Convention Claim” and then to explain (briefly) why it is an
Aarhus claim.
If the other parties to the challenge want to dispute the idea that this is an Aarhus Convention
claim then they must do so when they first respond to your claim. If that happens then you
should ask the court to decide that issue at the first opportunity, and before any other costs have
been incurred.
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How do I show that I have an Aarhus claim?
In short, an Aarhus Convention claim is a challenge to decision-making on the basis that it
doesn’t comply with national law relating to the environment. This is a pretty wide definition, and
(unsurprisingly) there is no clear answer as to where its limits are.
However, a challenge to a fracking permission is very likely to fall within the Convention –
particularly if your concerns are environmental. Therefore what you need to do is to set out
why you say that your grounds of challenge are related to the decision-maker’s failure to follow
environmental law (and then see what the other parties say).

What if I haven’t got an Aarhus claim?
If your claim is not an Aarhus claim then you might be able to apply for a protective costs order
under what are called the “Corner house principles”.
However, these are much harder to get and you should speak to your lawyers before trying. You
will need to show that you have no private interest in the outcome of the case (i.e. you don’t live
in a house which will be affected), that the case raises issues of general public importance which
need to be resolved, and that you will not be able to continue without the order.
If you have not been granted costs protection then you will have to be ready to pay the costs of
the local council if you lose.

61

C: costs in s.288 challenges
What is the normal rule?
As with judicial reviews, the normal rule for s.288 challenges is that if you lose you will have to
pay the costs of the decision-maker (here probably the Secretary of State) but will be able to get
them to pay your costs if you win.

Can I get costs protection?
Unfortunately, the Aarhus Convention costs protection does not currently extend to s.288
challenges.
However the UK government is considering whether there should be an extension of the rules
which are available in judicial reviews so it will be worth checking if the position has changed.
You may be able to get a protective costs order under the “Corner House” principles” (see above) –
but these are tricky and unlikely to be available in many cases.
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Further information
Government and Regulatory bodies
DECC
https://www.gov.uk/government/policies/providing-regulation-and-licensing-of-energy-industries-andinfrastructure/supporting-pages/developing-shale-gas-and-oil-in-the-uk
Environment Agency
https://www.gov.uk/environmental-management/environmental-permits
Health and Safety Executive
http://www.hse.gov.uk/offshore/unconventional-gas.htm
National Planning Guidance
National Planning Policy Framework (NPPF) – available at: https://www.gov.uk/government/uploads/system/
uploads/attachment_data/file/6077/2116950.pdf
National Planning Practice Guidance: Minerals – Planning for Hydrocarbon Extraction – available at: http://
planningguidance.planningportal.gov.uk/blog/guidance/minerals/planning-for-hydrocarbon-extraction/

Reports and publications
British Geological Survey (BGS) and DECC shale resource estimates for areas in the UK: http://www.bgs.ac.uk/
shalegas/
Royal Society Review of Hydraulic Fracturing available at: https://www.gov.uk/government/uploads/system/
uploads/attachment_data/file/256359/Publication_RoyalSociety_2012-06-28-Shale-gas.pdf
UK Onshore Operators Group Community Engagement Charter – available here: https://www.gov.
uk/government/uploads/system/uploads/attachment_data/file/256360/Publication_UKOOG_
communityengagementcharterversion6.pdf

Helpful websites
Friends of the Earth
http://www.foe.co.uk/campaigns/climate/issues/
fracking_background_information_33157

CPRE
http://www.cpre.org.uk/what-we-do/energy-andwaste/shale-gas

Friends of the Earth has also produced a helpful map showing the areas
of the UK currently licensed and under consideration for licensing. You
can enter your postcode and see if your neighbourhood is at risk from
fracking – see:
http://www.foe.co.uk/campaigns/climate/issues/uk_fracking_map_41274

Frack Off – Extreme Energy Action Network
http://frack-off.org.uk/
NETPOL
https://netpol.org/resources/occupying-land/

There is also very helpful guidance on the Friends of the Earth website
in relation to making requests under the Freedom Of Information Act
2000 (FOIA 2000) and the Environmental Information Regulations 2004.
See: https://www.foe.co.uk/campaigns/fair_future/resource/right_to_
know_24293

Green And Black Cross
https://greenandblackcross.org/

RSPB
http://www.rspb.org.uk/forprofessionals/policy/
climatechange/action/ukenergy/shalegas.aspx

Legal Defence And Monitoring Group
http://ldmg.org.uk/
Criminal Solicitor Details/Bust Card
http://ldmg.org.uk/files/bustcard26march2011.pdf

Greenpeace
http://www.greenpeace.org.uk/climate/fracking
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Abbreviations and Acronyms used in the Guide
AONB		

Area of Outstanding Natural Beauty

DECC		

Department for Energy and Climate Change

EA		

Environment Agency

EIA		

Environmental Impact Assessment

ES		

Environmental Statement

GSPZ		

Groundwater Special Protection Zone

HSE		

Health and Safety Executive

JR		

Judicial Review

LPA		

Local Planning Authority

MPA		

Mineral Planning Authority

NGO		

Non-Governmental Organisation

NPPF		

National Planning Policy Framework

NPPG		

National Planning Practice Guidance

PCO		

Protected Costs Order

PEDL		

Petroleum Exploration and Development Licence

SAC		

Special Area of Conservation (under the Habitats Directive)

SPA		

Special Protection Area (under the Wild Birds Directive)

SSSI		

Site of Special Scientific Interest
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